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FLORIDA HIGH SCHOOL 

APPELLATE COMPETITION 

2008 REGISTRATION FORM 
 

______  Yes, we would like to submit a brief for the Appellate Competition. Teams are limited to two to 

four students per brief. Briefs must be received in Tallahassee by March 3, 2008.  
 

I. Student's Name: ________________________________________________________ 

School:_________________________________________________________________ 

Address:  _______________________________________________________________ 

City: _________________ State: __________  Zip: _______________ 

E-mail: _________________________ Phone: _________________ Fax: ____________ 

 

II. Student's Name: ________________________________________________________ 

School:_________________________________________________________________ 

Address:  _______________________________________________________________ 

City: _________________ State: __________  Zip: _______________ 

E-mail: _________________________ Phone: _________________ Fax: ____________ 

 

III. Student's Name: _______________________________________________________ 

School:_________________________________________________________________ 

Address:  _______________________________________________________________ 

City: _________________ State: __________  Zip: _______________ 

School District/County: ____________________________________________________ 

E-mail: _________________________ Phone: _________________ Fax: ____________ 

 

IV. Student's Name: _______________________________________________________ 

School:_________________________________________________________________ 

Address:  _______________________________________________________________ 

City: _________________ State: __________  Zip: _______________ 

E-mail: _________________________ Phone: _________________ Fax: ____________ 

 

V. Teacher's Name: _______________________________________________________ 

School:_________________________________________________________________ 

Address:  _______________________________________________________________ 

City: _________________ State: __________  Zip: _______________ 

E-mail: _________________________ Phone: _________________ Fax: ____________ 
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VI. Attorney Coach’s Name: ________________________________________________ 

Address:  _______________________________________________________________ 

City: _________________ State: __________  Zip: _______________ 

Firm Name: _____________________________________________________________ 

E-mail: _________________________ Phone: _________________ Fax: ____________ 
 

 

Brief submitted on behalf of: (Circle One) 
 

Petitioner      or      Respondent 
 

Return 3 copies of this form and 3 copies of the brief to the address listed below. 
The Florida Law Related Education Association, Inc. 

2874 Remington Green Circle, Suite A 

Tallahassee, Florida 32308 

Phone: (850) 386-8223 

Fax: (850) 386-8292
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Rules and Guidelines 
 

Introduction 

 

An appeal from a trial court to an appellate court normally involves two components: a written 

brief and an oral argument. In this exercise, you will prepare a brief which will serve as the basis 

of an oral argument. The top brief writers in each Appellate District will compete in oral 

arguments at the district level, with the district finalists having the opportunity to argue before 

appellate court judges in each District Court of Appeal. The winner of each district will proceed 

in the competition to the state level, with the statewide finalists having the opportunity to argue 

before the justices of the Florida Supreme Court in Tallahassee on May 2, 2008. In determining 

which side you choose, you should read and analyze the cases cited in the case materials. 

 

A. Rule 1: Teams 
 

1. Each team must consist of two students. 

 

2. Each team will submit only one brief for either the petitioner or respondent. 

 

3. Teams will need to prepare oral arguments for the party they wrote a brief supporting. 

 

4. Teams may use attorney coaches and teachers as advisors to guide them through the 

process of preparing the brief and oral arguments; however, the writing of the briefs 

must be the sole work of the students. Attorneys and teachers are strictly prohibited 

from writing any portion of the brief. 

 

5. Team Roster 

 

Team rosters should be completed and submitted to the competition coordinator 

before the date of the competition. At registration, teams will be identified only by 

code. 

 

6. Roll Call 

 

Before a round of competition begins, the students should submit their roll call sheets, 

found in the packet, to the judges. No information identifying the team, beyond the 

students’ names and team code, should appear on the form. 

 

B. Rule 2: The Packet 
 

1. Students should assume the packet is complete and factual. Briefs which  

challenge the validity of issues beyond the scope of the issues questioned in the 

packet will not be entertained. 

 

2. Students may only utilize the case law referenced in the packet. Any deviation is a 

rules violation. 
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3. Students may not construct additional facts not found in the packet. Any information 

utilized that cannot be fairly inferred from the information packet will be considered 

beyond the scope, and therefore, a rules violation. 

 

C.  Rule 3: Competition Format 
 

1. This competition is composed of two phases: (1) the brief-writing phase; and (2) the 

oral argument phase. 

 

D. Rule 4: The Brief 
 

1. Three copies of the students’ brief must be submitted to The Florida Law Related 

Education Association by March 3, 2008. 

 

2. Each brief should follow the format of the enclosed brief outline. Failure to adhere to 

the format may lead to disqualification. The entire brief must be no longer than 15 

pages, letter-sized 8 ½" x 11." Format the text by allowing one-inch margins. All 

briefs must be typed and double-spaced. The type style should be Times New Roman 

12 point font and each paragraph should be indented. Page numbers should appear 

centered at the bottom of each page. A cover page should identify "Brief for 

Petitioner" or "Brief for Respondent" and list the participants’ names, school, address, 

telephone numbers, and email addresses.  

 

3. Pursuant to Rule 2, briefs may not include any case law beyond what is presented in 

the packet and may not include any manufactured or researched facts beyond what is 

found in the packet.  

 

4. Legal citation is not required, but is encouraged. Information on legal citations can be 

found in the appendices of the packet. 

 

E. Rule 5: The Oral Argument 
 

1. Two students must participate for a team per round. 

 

2. Each team is given 20 minutes to present their case, as outlined below: 

 

Speaker Time Limit 

Petitioner 15 minutes 

   Attorney - Question 1 7 minutes 30 seconds 

   Attorney - Question 2 7 minutes 30 seconds 

Respondent 20 minutes 

   Attorney - Question 1 10 minutes 

   Attorney - Question 2 10 minutes 

Petitioner - Rebuttal 5 minutes 

 

3. Rounds will start on time. If a team, or a portion of the team, fails to appear within 

ten minutes of the time indicated, the team will compete with an incomplete team. If 

no student from a team appears within that time limit, the team will be judged to have 

forfeited the round, and bye round scoring will apply to the other team. 
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4. Two students will present during any one round of competition.  Each student will 

address one of the two questions presented in the brief. Both students must speak 

during the oral argument. If the second student does not speak during the course of 

the oral argument, that student will receive a score of zero (0). 

 

5. No communication should occur between students participating in the round and 

other team members, coaches, or anyone else in the audience outside the bar.  Any 

communication with anyone outside of the partner student during that round will 

constitute a rules violation. 

 

6. Students should display dignity and respect to the judges, staff, and other competition 

personnel.   

 

Additionally, teams should respect each other. By the time of competition, everyone 

will have worked very hard. Respect should extend to all competitors. 

 

7. Dress should be professional, courtroom attire.  

 

8. During oral arguments, students will be scored based on the criteria found on the 

score sheet in the appendix section of the packet.  

 

9. Scores and winners will not be disclosed after each preliminary round, but verbal 

critiques will be given. 

 

F. Rule 6: Videotaping/Photography 
 

1. Cameras and recording devices are permitted in certain courtrooms; however, the use 

of such equipment may not be disruptive and must be approved in advance of the 

competition by The Florida Law Related Education Association, Inc.  
 

2. When one team requests to videotape during a trial, the opposing team must be 

consulted and their permission granted prior to taping. 

 

G. Rule 7: Viewing an Argument 
 

1. Team members, alternates, attorney coaches, teacher coaches, and any other persons 

directly associated with a team, except those authorized by the State Advisory 

Committee, are not allowed to view other teams in competition so long as their team 

remains in the competition. 

  

2. Judges should maintain order in the courtroom. If observers are disorderly, they will 

be asked to vacate the premises. 

 

H. Rule 8: Decisions 
 

1. All decisions of the judges are final. 

 

I. Rule 9: Team Advancement 
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1. Teams will be scored on their written briefs and their oral argument presentations. 

 

2. During the scoring of the written briefs, the panel of evaluators will give each brief a 

numerical score consistent with the score sheet located on the website. The scores 

from each of the judges in the panel will be added together to determine the top two 

to four briefs. The top two to four teams in each district will be given the opportunity 

to compete in the district competition.   

 

3. During the oral argument competition, a panel of judges will score student 

performances in each round. The team that receives the higher score from that panel 

will be awarded that panel’s ballot. 

 

4. At the end of the competition, all the ballots will be calculated and the team with the 

highest number of ballots will advance to the state competition. 

 

5. In the event of a tie, all teams’ point scores will be calculated with the highest 

cumulative points winning. If that results in a tie, the teams’ point averages will be 

found. 

 

6. The state finals will incorporate a preliminary round of competition in which each 

team will argue. The top two teams will be determined by the total number of ballots 

received. These two teams will meet in the final round of competition to be held at 

the Florida Supreme Court. The team receiving the most ballots in the final round will 

win the competition. 

 

J. Rule 10: Effect of a Bye Round 
 

1. A “bye” becomes necessary when an odd number of teams are present for the 

tournament. For the purpose of advancement and seeding, when a team draws a bye 

or wins by default, the winning team for that round will be given a win and the 

number of ballots and points equal to the average of all winning team’s ballots and 

points of that same round.  

 

K. Rule 11: Eligibility 

 

1. All students on a team must be enrolled in the same public or private school in the 

district for which they are competing. 

 

2. Students must be enrolled in a Florida high school in order to be eligible. 

 

Note: All questions should be submitted in writing to ABPflreaED@aol.com. 
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Sources of Legal Research 
 

The cases you will be using as your source of research and for purposes of citing to the Court as 

authority are included in the case materials. 

 

You may also read articles and cases from other jurisdictions to get ideas and arguments for your 

brief, but any other cases may only be used to get ideas or to enhance your understanding of the 

legal issues. They may not be cited as authority in this contest. Your Attorney Coach may wish 

to suggest reading material. While you are encouraged to explore other sources, there is no 

requirement that you do so. 

 

Information on research using primary and secondary sources is enclosed in the Appendices for 

your review.  

 

Additionally, you can utilize on-line research through a variety of sources. You should be able to 

find most of the cited cases at www.findlaw.com, under Laws: Cases and Codes. From the 

Findlaw "Cases and Codes" page, scroll down and click on the U.S. Supreme Court link and pull 

all cases with (i.e. 123 U.S. 456). For all Circuit Court cases a ___F.2d, F.3d or F.Supp., click on 

the applicable Circuit Court link. For example, Doe v. v. Dept. of Pub. Safety, 271 F.3d 38, 60 

(2d Cir. 2001) would be found under the Second Circuit.  

 

Remember that in preparing your brief, you can only use the cases cited in these materials. 

You can research other cases but you should only use cases cited in these materials in 

preparing your briefs and arguments. 
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Controlling Authority 
 

1) Relevant Case law 

 

Illinois v. Gates, 462 U.S. 213 (1983) 

Katz v. United States, 389 U.S. 347 (1967) 

Kyllo v. United States, 533 U.S. 27 (2001) 

J.L. v. State, 727 So.2d 204 (Fla. 1999) 

State v. Betz, 815 So.2d 627 (Fla. 2002)  

Riggs v. State, 918 So.2d 274 (Fla. 2005) 

Mahla v. State, 383 So.2d 730 (Fla. 1st DCA 1980)  

Sheppard v. State, 521 So. 2d 288 (Fla. 1st DCA 1988) 

Smith v. State, 904 So.2d 534 (Fla. 1st DCA 2005) 

Sanders v. State, 385 So. 2d 735 (Fla. 2d DCA 1980) 

State v. Miller, 606 So. 2d 1210 (Fla. 2d DCA 1992) 

McDuffy v. State, 837 So.2d 590 (Fla. 2d DCA 2003) 

State v. D.D.D., 908 So.2d 1180 (Fla. 2d DCA 2005) 

Nolin v. State, 946 So.2d 52 (Fla. 2d DCA 2006) 

P.B.P. v. State, 955 So.2d 618 (Fla. 2d DCA 2007) 

State v. Garcia, 374 So.2d 601 (Fla. 3d DCA 1979) 

R.A. v. State, 725 So. 2d 1240 (Fla. 3d DCA 1999) 

State v. Evans, 692 So.2d 216 (Fla. 4th DCA 1997) 

Felton v. State, 753 So.2d 640 (Fla. 4th DCA 2000) 

Marsdin v. State, 813 So.2d 260 (Fla. 4th DCA 2002) 

Reed v. State, 944 So.2d 1054 (Fla. 4th DCA 2006) 

State v. Wells, 516 So.2d 74 (Fla. 5th DCA 1987) 

Davis v. State, 834 So.2d 322 (Fla. 5th DCA 2003) 

Salyers v. State, 920 So.2d 747 (Fla. 5th DCA 2006) 

 

2) Constitutional Provisions 

 

Art. I, § 12, Fla. Const. 

U.S. Const. amend. IV 

 

3) Statutory Provisions 

 

§ 893.13(1)(a)2., Fla. Stat. (2006) 

§ 827.03(3), Fla. Stat. (2006) 

 

4) Any other case cited in the materials. 
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Format of the Brief 

 

Each brief should follow the format of the enclosed brief outline. Failure to adhere to the format 

may lead to disqualification. The entire brief must be no longer than 15 pages, letter-sized 8 ½" x 

11." Format the text by allowing one-inch margins. All briefs must be typed and double-spaced. 

The type style should be Times New Roman 12 point font and each paragraph should be 

indented. Page numbers should appear centered at the bottom of each page. A cover page should 

identify "Brief for Petitioner" or "Brief for Respondent" and list the participants’ names, school, 

addresses, telephone numbers, and email addresses. 

 

Do not be overly concerned with legal citation; mistakes will not hurt your score. You may 

even choose not to use legal citation, so long as you make it clear what case you are 

referencing.  

 

If you do try to use legal citation, here are some pointers - you may want to use the Blue Book, 

a Uniform System of Citation, (18th ed., 2005), which should be available at any local law 

library for reference. However, you may simply follow the form of citation used in the sample 

brief. 

 

When first citing a U.S. Supreme Court case, you should cite to the U.S. Reporter. For example, 

on page 6 of the sample brief, the petitioner cites to "Jones v. United States, 463 U.S. 354, 364 

(1983)." The number 463 is the volume number, "U.S." stands for the U.S. Reporter, the books 

in which the Supreme Court cases are published, 354 is the first page of the cited case, and 364 is 

the exact page in the case upon which either the quoted language or the referenced portion of the 

case appears. All subsequent cites to the same case, immediately following that full cite, should 

be "See id." cites. However, if the referenced portion of the case is on a different page, your cite 

should appear as "See id. at _____" (that specific page on which the quote or reference is 

located). 

 

If a case has been previously cited but not immediately previously cited, then a shortened cite 

form should be used. For example, in the sample brief, Jones v. United States, is cited on page 6, 

followed by a "See id." cite. Then on page 7, the United States v. Ward case is cited in its 

entirety. The petitioner then must again cite to Jones v. United States. If the petition were to use 
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a "See id." cite there would be confusion because the reader would assume that the petitioner was 

referring to the Ward case, the immediately preceding case. Therefore, the petitioner abbreviated 

the case name and simply lists the 

volume number of the U.S. Reporter, 463 and only the specific page in the case on which the 

reference appears after the word "at." If the petitioner went on to cite to the Jones case again, he 

or she could once again use a simple "See id. at ______" cite. 

 

Again, it is not necessary that you follow the exact legal citation form used in the sample 

brief. Do the best you can. We are more concerned with the arguments you choose to make.  

 

You will note that on the cover page of the sample brief, in the lower right hand corner, the 

petitioner's attorney has only identified himself or herself as counsel for petitioner. You should 

include your full name, followed by the names and address of your high school, telephone 

numbers, and email addresses where you can be reached both at school and home. 

 

Briefs should conform to the following outline: 
 

I. Cover Page 

 

II. Table of Authorities 

 

III. Constitutional and Policy Provisions Involved 

 

IV. Questions Presented 

 

V. Statement of the Case and Facts 

 

VI. Summary of the Arguments 

 

VII. Arguments 

 

a. Question I 

 

b. Question II 

 

VIII. Conclusion 

 

 



 13 

Sections of the Brief 

 
Cover Page 

Follow the guidelines and see sample cover page. 

 

Table of Authorities 
•  List cases you used in your arguments to support your position. 

•  List relevant constitutional and policy provisions. 

 

Constitutional and Policy Provisions Involved 
Spell out the relevant provisions in the U.S. Constitution and policy provisions involved 

in the case from either the perspective of the petitioner or respondent. 

 

Questions Presented 
Recite the two constitutional questions or issues on appeal before this Court. 

 

Statement of the Case and Facts 
This will encompass a statement of the important issues and facts before the Court from 

either Petitioner's or Respondent's perspective. This section should incorporate (1) a concise (one 

or two sentences if possible) introductory explanation of the general nature of the case as a lead-

in to the brief; (2) a short statement of the proceedings in the court below and the ruling or 

judgment of the trial court which is being appealed from; (3) a concise statement of the issues 

before the Court on appeal from the Petitioner's or Respondent's perspective; and (4) a concise 

statement of the important facts. This section should be presented in a light favorable to your 

side. 

 

Summary of Argument 
Include three or four paragraphs highlighting a summary of your arguments supporting 

either the Petitioner's or Respondent's position. Essentially this is a short synopsis of your 

arguments which will follow. 
 

Arguments 
This portion of the brief should discuss your position on the facts, arguments, and legal 

authorities (statutes and case law), which support your position on the questions presented. If the 

case law is favorable to your side, show how the prior cases are applicable to the facts or analysis 

of that case from the present case. You may wish to select the cases which most strongly support 

your arguments. 

 

Conclusion 
This part is a short summary of your answers to the issues on appeal (the questions 

presented) and should consist of only a few sentences. It is a very concise statement of why you 

want the appellate court to agree with you. The conclusion should also state what specific relief 

is being requested. 
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Submitting the Brief 
 

Briefs must be submitted in the required format to The Florida Law Related Education 

Association, Inc. and must be received by March 3, 2008. The winning brief writers will be 

notified for dates of the local oral arguments. 

 

Submit all briefs to the following address. 

 

The Florida Law Related Education Association, Inc. 

2874 Remington Green Circle, Suite A 

Tallahassee, Florida 32308 

850-386-8223 

Fax 850-386-8292 
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IN THE DISTRICT COURT OF APPEAL 

SIXTH DISTRICT, STATE OF FLORIDA 

 

 

MARLA MANNING, 

 

 Appellant, 

 

v.       CASE NO.: 6D07-3137 

       Lower Case No.:  06-CA 1776 

 

STATE OF FLORIDA, 

 

 Appellee. 

 

______________________________/ 

 

Opinion filed November 5, 2007. 

An appeal from the Circuit Court for Gates County. 

Jerry S. Felder, Judge. 

 

 

 

 

 

ZIMMERMAN, J. 

 

 Appellant Marla Manning appeals the trial court’s order denying her motion to suppress 

evidence of marijuana growing in her home found by police pursuant to a search warrant.  The 

trial court found that there was probable cause, based on the evidence in the police affidavit, for 

the magistrate to have issued the search warrant that was used to enter the Mannings’ apartment.  

The affidavit was based on an anonymous telephone tip, an alert by a police narcotics-detection 

dog in the hallway outside of the Mannings’ apartment, and a printed web page regarding the 

cultivation of indoor hydroponic marijuana found near the scene of a single car accident 

involving Marla Manning.   

  

We find that the dog sniff constituted an unreasonable search in violation of Article I, 

Section 12 of the Constitution of the State of Florida, and in violation of the Fourth Amendment 

to the Constitution of the United States.  We further find that without the dog alert, the 

anonymous tip and the printed web page do not constitute sufficient evidence to support the 

issuance of the search warrant.  Therefore, we reverse the trial court’s decision in this matter and 

remand for a new trial.  

 

I. The Facts of the Case 

 

 Defendant Marla Manning, her husband David, and their then-six-year-old son Sean 

occupied a rented luxury condominium in an 11-story building in Ocean Heights, Florida.  Their 

apartment was on the top floor of the building, and they shared that floor with only one other 
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unit.  The two units shared a common hallway.  Only residents of the two units, their authorized 

guests, and the condominium manager were permitted to access that floor of the building.  The 

general public was prohibited by the condominium’s security guard from gaining access to the 

eleventh floor. 

 

 In 2006, David Manning began using one of the condominium’s four bedrooms as an 

indoor marijuana-growing facility.  Marla contended that although she was aware that her 

husband sometimes smoked marijuana, she did not know about his indoor marijuana crop.  She 

testified that David had the only key to the room, that the room was always locked, and that 

David maintained that he was operating a private investigation business from that bedroom, 

which he commonly referred to as his “office.” 

 

 Young Sean was forbidden by his father from ever entering the room, but on one 

occasion, when the door was inadvertently left unlocked, Sean wandered in.  Marla saw Sean in 

the room and quickly took him out, cautioning her son never to tell anyone else about what he 

had seen, explaining to him that the landlord did not like tenants running businesses out of their 

apartments.  In response to Sean’s asking about all the dirt and plants in the room, his mother 

told him that his father liked live plants because they helped him to breathe better.  Sean 

promised to keep the family secret.  Marla maintained that that was the only time she was in the 

marijuana grow room, and that she never returned to investigate, nor did she ever question her 

husband about it. 

 

 On the evening of November 22, 2006, Marla dropped her son off at the home of his 

regular babysitter, Lori Lambert.  Marla went to spend a few hours working out at a nearby 

fitness center.  Because Marla’s own car was having repair work done, she was driving her 

husband’s car that evening.  At some point during the evening, Sean told Lori, “My daddy has 

plants growing in his home office, and it sometimes smells like leaves are burning in the house.”  

When Lori asked Sean what he meant, he asked, “Will Daddy get in trouble with the landlord?”  

Lori assured him that no one would get into any trouble, and Sean described what he had seen in 

the room.  At first Lori thought that Sean was merely describing something he had seen on 

television, but eventually Lori concluded that Sean was, in fact, describing a marijuana growing 

operation taking place in his home. 

 

 Marla returned to pick up Sean, and as she was driving her son home, she lost control of 

the vehicle and collided with the retaining wall.  Emergency workers arrived at the scene and 

rushed Marla and Sean to the hospital; they were treated for minor cuts and bruises and released 

from the hospital that same evening, although the vehicle was heavily damaged.  As the police 

were inspecting the accident scene, one police officer found that a printout from a Web site on 

the subject of indoor marijuana cultivation (“something you can do in the privacy of your own 

home”) had fallen from the wrecked car. 

 

 Upon hearing the news of the accident, the babysitter called the Ocean Heights Police 

Department and placed an anonymous tip that the Mannings’ might be running a marijuana 

growing operation in their condominium.  The babysitter gave the police the address where the 

Mannings’ lived, specifically described Marla and Sean (she had never met David), and repeated 

the description of the marijuana “garden” that Sean had told her.  She did not tell the police how 

she had learned these facts. 
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 Based on the babysitter’s tip, two Ocean Heights Police officers took their drug-sniffing 

dog to the Mannings’ condominium building.  As they entered the building, they saw a janitor 

getting into the elevator.  The janitor usually did not have access to the penthouse level of the 

building, but he had been given a key by the owner of the other unit on the same floor as the 

Mannings’.  The other owner had asked the janitor to clean up trash and spills that had been left 

in the hallway by some guests at a party they had held the night before.  The janitor readily 

agreed to allow the police officers and their dog to ride to the penthouse level with him. 

 

 The officers searched the hallway for evidence of illegal narcotics.  As they walked the 

dog past the Mannings’ door, the dog alerted the officers to the detection of drugs.  Neither of the 

officers could smell any odor themselves.  Based upon the anonymous tip, the drug-sniffing 

dog’s alert, and the computer printout that had been found outside of the wrecked vehicle, 

describing the process of growing marijuana at home, the officers obtained a warrant to search 

the condominium.  When they entered the unit, the officers found the indoor marijuana growing 

facility in the locked bedroom.   

 

 David and Marla Manning were arrested and charged with manufacturing or cultivating 

cannabis pursuant to Section 893.13(1)(a)2., Florida Statutes, and with neglect of a child under 

Section 827.03(3), Florida Statutes.  David entered into a plea agreement with the State, but 

Marla exercised her right to a jury trial.  At trial, the State sought to introduce evidence of the 

marijuana-growing facility found in the Mannings’ condominium.  Marla objected to the 

admission of that evidence, arguing that it had been obtained in violation of her right to be free 

from unreasonable searches and seizures under Article I, Section 12 of the Florida Constitution, 

and the Fourth Amendment to the United States Constitution.  The trial court denied her motion 

to suppress, and allowed the evidence to be admitted during trial.  Marla ultimately was found 

guilty of both violations with which she had been charged. 

 

II. Probable Cause 

 

The question is whether there was probable cause for the issuance of the search warrant 

to justify the search of the Mannings’ home.  It is axiomatic that a search warrant will not be 

issued absent a showing of probable cause.  This requirement of probable cause acknowledges 

the tension inherent in recognizing two conflicting interests: “society’s recognition that its police 

forces should be given discretion to investigate any reasonable probability that a crime has 

occurred, and the individual’s interest in not being subjected to groundless intrusions upon 

privacy.”  State v. Rabb, 920 So. 2d 1175, 1181 (Fla. 4
th

 DCA 2006). 

 

The task of the magistrate who is being asked to issue a search warrant is “to make a 

practical, commonsense decision whether, given all the circumstances set forth in the affidavit 

before him ... there is a fair probability that contraband or evidence of a crime will be found in a 

particular place.”  Illinois v. Gates, 462 U.S. 213, 238 (1983).  The duty of a reviewing court is 

to ensure that the magistrate had a “substantial basis” for concluding that probable cause existed.  

Id. at 238-239.  The reviewing court should give great deference to the issuing magistrate’s 

probable cause decision, but should not defer if there is no substantial basis for concluding that 

probable cause existed.  See Rabb, 920 So. 2d at 1180. 

 

Following the “totality of the circumstances” test outlined in Gates, we conclude that in 

the instant case, there was no basis for a finding of probable cause because the dog sniff 
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constituted an illegal search of the Mannings’ residence, and without the dog sniff, the remaining 

evidence on its own is simply inadequate to support a finding of probable cause. 
 

III.  The Dog Sniff 

 

 Article I, Section 12, of the Florida Constitution and the Fourth Amendment to the U.S. 

Constitution provide protection against unreasonable searches and seizures.  In order for law 

enforcement conduct to be considered an unreasonable, and therefore illegal, search, it must 

violate a “constitutionally protected reasonable expectation of privacy.”  Katz v. United States, 

389 U.S. 347, 360 (1967) (Harlan, J., concurring).  Fundamental to this analysis is a person’s 

right to be protected from unreasonable searches of his or her home.   

 

 Law enforcement would certainly acknowledge the illegality of simply walking into a 

person’s home and conducting a search without a search warrant.  However, on occasion law 

enforcement personnel have attempted to conduct, in the absence of a warrant, what has 

amounted to a search of a person’s home without physically entering into the home.  For 

example, in Kyllo v. United States, 533 U.S. 27 (2001), police officers believed that the 

defendant was growing marijuana in his house.  The officers used a thermal imaging device to 

scan his house and reveal heat signatures.  The thermal scan revealed that a portion of the roof 

and one wall of the house were relatively hot compared to the remainder of the house and 

surrounding houses.  As a result, law enforcement concluded that the defendant was using halide 

lamps to grow marijuana.  The officers obtained a warrant, searched the house, and discovered 

over 100 marijuana plants inside.  The defendant, charged with manufacturing marijuana, moved 

to suppress the evidence, arguing that it had been obtained as the result of an illegal search.   

 

 Although the trial court and appellate court decided that use of the thermal imager did not 

amount to an illegal search of the defendant’s home, the U.S. Supreme Court reversed that 

decision.  The Court found that law enforcement had used “sense-enhancing technology” to 

obtain information regarding the interior of the home that could not otherwise have been 

obtained without “physical intrusion into a constitutionally protected area.”  Kyllo, 533 U.S. 27 

at 34. 

 

 Similarly, the Florida Fourth District Court of Appeal determined that the use of a drug-

sniffing dog to detect the presence of illegal drugs inside a home – where the dog was outside the 

home when it alerted to the presence of the narcotics – was an unreasonable search.  Rabb, 920 

So. 2d at 1184.  In Rabb, a Broward County detective and his drug detector dog walked from the 

public roadway in front of the defendant’s residence, up to the front door, where the dog alerted 

to the presence of narcotics inside the home. Based on the dog alert and other evidence, the 

police obtained a warrant to search inside the defendant’s home, where they found 64 live 

marijuana plants and other contraband.  The defendant was arrested and charged with possession 

of controlled substances.  He filed a motion to suppress the evidence obtained from his house.  

The trial court granted the motion to suppress.  Id. at 1183-1185. 

 

 The appellate court affirmed the trial court’s decision, basing its analysis on Kyllo.  The 

court noted that “[t]he use of the dog, like the use of a thermal imager, allowed law enforcement 

to use sense-enhancing technology to intrude into the constitutionally-protected area” of the 

home.  Raab, 920 So. 2d at 1184.  The court conceded that the dog’s sense of smell was not man-

made, electronic technology, like the thermal imager in Kyllo; however, use of the dog would 
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allow law enforcement to detect “that which it otherwise could not detect with unaided human 

senses.”  Id. 

 

 The dog sniff in the instant case is very similar to that of Rabb, where law enforcement 

personnel used the drug-detecting dog to “search” the inside of the defendant’s home without 

actually setting foot inside the home.  Here, the drug-detecting dog was in the hallway outside 

the Defendant’s condominium, and the dog alerted to the presence of contraband inside the 

apartment.  The police officers standing in the hallway outside the Defendant’s condominium 

admitted that they could not detect any odor of illegal drugs inside the apartment.  Thus it is clear 

that the officers used the dog as “sense-enhancing technology” to intrude into the Defendant’s 

constitutionally-protected home.  Just as the Rabb court was not troubled by the fact that a drug-

detecting dog is not man-made technology, nor is it electronic, as the thermal imaging device is 

in Kyllo, we find that this is a distinction without a difference.  The effect is the same, and in the 

instant case it amounted to an unreasonable, and therefore illegal, search of the Defendant’s 

home. 

 

IV. The Other Evidence 

 

 Because the dog sniff constituted an illegal search, it cannot be the basis of probable 

cause supporting a subsequent search warrant.  See Rabb at 1187.  Therefore, we must look to 

the other evidence presented in the police affidavit to see if there is an adequate basis of probable 

cause.  The affidavit presents two other evidentiary bases for probable cause: the anonymous 

telephone tip and the printed Web page found in the Mannings’ wrecked car, explaining how to 

grow marijuana at home.   

 

 Anonymous tips, without more, are seldom adequately reliable to constitute probable 

cause. See Illinois v. Gates, 462 U.S. 213 (1983); Sheppard v. State, 521 So.2d 288 (Fla. 1st 

DCA 1988) (holding that tips provided by anonymous person that lack any indicia of reliability 

will not support a finding of probable cause). 

 

 Rabb is once again instructive in our determination.  In Rabb, prior to the dog sniff, an 

anonymous caller to the Broward Sheriff’s Office “stated that a white male subject who was born 

in 1967, by the name of John Brown, had a cannabis grow operation in his residence.”  Id. at 

1178.  The source also identified the location of the residence.  Id.  However, the appellate court 

rejected the anonymous tip as support for a finding of probable cause; because it did not establish 

a “fair probability” that illegal activity was occurring in the defendant’s home.  The tip was 

unverified because it came from an unknown person, and it was uncorroborated by any evidence 

of a marijuana grow operation that might result from surveillance of the house, such as covered 

windows, high pedestrian traffic, or higher than normal use of electricity.  Id. at 1187. 

 

 Here, the anonymous tip from the babysitter failed to provide a “fair probability” that 

illegal activity was taking place in the Mannings’ home.  The babysitter simply told police that 

she thought a marijuana grow operation was taking place at the Mannings’ home, and she 

described what a marijuana grow operation might look like.  She did not tell the police how she 

came by the information she claimed to have.  It is true that she described Marla Manning and 

her son, and provided the Mannings’ address, but that is surely information that many people 

besides the babysitter know.  There is simply no indication of veracity in the babysitter’s 

anonymous tip.  Nor was there any verification from police surveillance of the Mannings’ 
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residence.  The police merely took the unknown caller at her word and sent in the drug-sniffing 

dog. 

 

 Moreover, the Web page printout that was found in the wreck of the Mannings’ car is 

evidence of nothing.  Once again, we turn to Rabb for instruction.  In that case, when the police 

stopped the defendant in his automobile, they found two cannabis cultivation books and one 

cannabis cultivation video on the front driver’s seat.  In addition, the police found one cannabis 

cigarette in the ashtray, and additional cannabis inside the defendant’s sock.  Rabb, 920 So. 2d at 

1178.  Nevertheless, the court held that all of this evidence was insufficient to support a finding 

of probable cause to believe that the defendant was conducting a marijuana growing operation at 

his home.  The court determined that possession of the books and the video was “perfectly lawful 

and innocent,” and the small amount of cannabis on the defendant’s person did not “suggest a 

fair probability of any broader criminal activity, such as the growing of marijuana in [the 

defendant’s] house.”  Id. at 1187-88. 

 

 In the instant case, the one-page document found in the wreck of the Mannings’ car is no 

evidence that there was a marijuana growing operation at her home.  Possession of the printout 

is, as far as we can determine, legal, and it cannot be considered evidence of any other criminal 

activity on Marla’s part.   

 

 Thus, considering the totality of the circumstances, neither the babysitter’s anonymous 

tip nor the Web page provided a substantial basis for concluding that probable cause existed to 

support the search warrant for the Mannings’ house.  The search warrant was issued in error, 

because it was based on an illegal dog sniff, and there was no independent evidence that 

established probable cause.  Thus, the trial court erred in denying Marla’s motion to suppress the 

evidence used against her at trial.  We reverse the trial court’s order, and remand this case for a 

new trial. 

 

 REVERSED and REMANDED. 

 

CHAINEY and GOURGE, JJ., CONCUR. 

 

COOPER, J., dissenting. 

 

 I dissent from the majority’s opinion in this case.  The dog sniff was reasonable and legal.  

In addition, in a totality of the circumstances analysis, the other evidentiary bases for the 

probable cause affidavit support the issuing magistrate’s finding of probable cause. 

 

 As a threshold matter, we must not forget that we are to use a deferential standard of 

review of warrant affidavits, and to review the affidavit using common sense, rather than in a 

hyper technical manner.  “The job of an appellate court is not to nitpick a warrant affidavit.”  920 

So. 2d at 1195 (Gross, J., dissenting).  The majority’s opinion in the instant case, in my view, 

does just that. 

 

 As to the dog sniff, because Kyllo did not involve a drug-sniffing dog, that case is not 

controlling here.  Kyllo involved sense-enhancing technology that reveals far more information 

to law enforcement than a drug-sniffing dog can reveal.  A thermal imager indicates the relative 

areas of heat in a home, which can have many legal causes.  Because it can detect intimate and 
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perfectly legal details about the contents of a person’s home, the thermal imager is a very 

intrusive device, and its use constitutes an unreasonable, and therefore illegal, search of a 

person’s home. 

 

 A dog sniff is different.  Drug-detecting dogs, unlike thermal imaging devices, are trained 

to alert only to the presence of illegal drugs.  These dogs do not give any other information to 

law enforcement, and certainly not information pertaining to intimate and legal activities inside a 

person’s home.  Thus, Kyllo does not provide relevant precedential support for the majority’s 

opinion. 

 

 Moreover, the dog sniff in the instant case was reasonable because the dog alerted in the 

hallway outside the Mannings’ apartment.  Certainly Marla Manning had a reasonable 

expectation of privacy in the interior of her home, but she had no such expectation of privacy in 

the hallway.  In this regard, this case is very similar to Nelson v. Florida, 867 So. 2d 534 (Fla. 

5th DCA 2004), where hotel staff called the police because the defendant matched the profile of 

drug dealers who had been using the hotel to sell drugs.  The police used drug-sniffing dogs to 

walk the halls of the hotel and perform sniffs of each door, and one of the dogs alerted to the 

defendant’s door.  Law enforcement searched the defendant’s hotel room and found cocaine.  

The defendant filed a motion to suppress the evidence presented against him, alleging a Fourth 

Amendment violation.  The trial court denied the defendant’s motion, and the Fifth District Court 

of Appeal affirmed the trial court’s order.  The appellate court reasoned that, despite the fact that 

hotel rooms themselves are constitutionally-protected areas, individuals do not have a reasonable 

expectation of privacy in public areas outside a hotel room, such as hallways.   

 

 The Third District Court of Appeal echoed this sentiment recently in State v. Pereira, 32 

Fla. L. Weekly D2324 (Fla. 3d DCA Sept. 26, 2007).  In that case, the police and a trained 

narcotics-search dog, standing in front of and on the front porch of the defendant’s home, 

detected the odor of marijuana coming from inside the home.  The trial court followed Rabb in 

holding that the dog sniff constituted an illegal search and could not be used as evidence of 

probable cause for the search warrant.  The appellate court did not rule on the legality of the dog 

sniff because the court found independent evidence – apart from the dog sniff – in the affidavit to 

support probable cause.  The court did, however, note, “[T]here is no reasonable expectation of 

privacy at the entrance to property which is open to the public, including the front porch.”  

Pereira, 32 Fla. L. Weekly at D2324. 

 

 In the instant case, the hallway between the Mannings’ apartment and the other apartment 

on the eleventh floor was, for all intents and purposes, open to the public.  It certainly was not 

exclusive to the Mannings’.  They had no control over persons who might be invited into that 

hallway by the other resident on the eleventh floor.  They had no control over the landlord’s 

ability to direct the janitor to the eleventh floor hallway to clean.  While they certainly had a 

reasonable expectation of privacy in the interior of their apartment, an expectation that everyone 

reasonably has in the interior of his home, that expectation did not extend to the hallway outside 

the apartment.  When the police and their drug-detecting dog stood in the hallway outside the 

Mannings’ apartment, they were standing in what was effectively a public location.  Because the 

Mannings’ had no reasonable expectation of privacy in the hallway, the drug-detecting dog’s 

presence there was perfectly legal, and the dog’s alert did not amount to an unreasonable search 

of the interior of the apartment. 

 



 22 

 Even without the dog sniff, if we remember that we are to look at the totality of the 

circumstances, we must conclude that the other information supplied to the magistrate in the 

warrant affidavit provided a substantial basis for probable cause.  It may be that neither the 

babysitter’s anonymous tip nor the printed web page, on its own, would support a finding of 

probable cause.  However, together – viewing the totality of the circumstances – the two pieces 

of evidence solidly support the magistrate’s finding. 

 

 The babysitter’s anonymous tip gave the police a detailed description of what was clearly 

an indoor marijuana growing operation, and further provided the names, physical descriptions, 

and exact address of the persons involved.  The babysitter in effect told the police where to look 

for an indoor marijuana farm, and who was responsible for it.  Added to this, the police had a 

printed Web page in a car belonging to the same person whose name and address were provided 

in the babysitter’s tip, and the Web page described in detail the process of growing marijuana “in 

the privacy of your own home.”  The anonymous tip and the Web page corroborated each other: 

they gave the police clear evidence of a marijuana growing operation at a specific address, 

belonging to specific people. 

 

 In short, even without the dog sniff, the police had adequate evidence to support a finding 

of probable cause.  When the dog sniff is added, it becomes clear that the search warrant was 

properly issued.  To echo the majority’s quotation from Illinois v. Gates, the magistrate made a 

practical, commonsense decision, viewing the totality of the circumstances set forth in the 

affidavit before him, that there was a fair probability that contraband or evidence of a crime 

would be found in a particular place.  I would affirm the trial court’s decision denying the 

Marla’s motion to suppress the evidence at issue.  
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Supreme Court of Florida 
____________ 

 

Case No.:  SC08-301 

Lower Tribunal No.:  6D07-3137 

____________ 

 

 

STATE OF FLORIDA,  

Petitioner, 

 

vs. 

 

MARLA MANNING, 

Respondent. 

 

 

ON CONSIDERATION of the PETITION FOR A WRIT OF CERTIORARI herein to 

the Supreme Court of Florida, No. 6D07-3137. 

 

IT IS SO ORDERED by this Court that the said Petition be, and the same is hereby 

granted, in order that this Court may consider the following questions raised by the parties: 

 

1.  Whether the dog-sniff of the Respondent’s condominium unit violated the Respondent’s 

right to be free from unreasonable searches and seizures under Article I, Section 12 of 

Florida Constitution and the Fourth Amendment to the United States Constitution; and 

 

2.  If so, whether the remaining evidentiary support for the search warrant, i.e., the 

confidential informant and the Web page excerpt, was independently sufficient to 

establish probable cause. 

 

Dated this 30th day of March, 2008. 

 

                        /s/    

Timothy Hall 

Clerk, Supreme Court 
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